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he right to access justice is an important right but is easily restricted in life in the current context.
Especially, the Lesbian, Gay, Bisexual and Transgender community faces many difficulties in
accessing justice due to their special factors in society. This article evaluates the theory and practical
situation of access to justice for the lesbian, gay, bisexual and transgender community, at the same time
proposing appropriate solutions to improve the quality of access to justice of this group of people. The goal
is to improve the access to justice mechanism to ensure that the rights of the Lesbian, Gay, Bisexual and

Transgender community is better implemented.
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1. Dt van aé

Cong dong ngudi dong tinh, song { tinh va chuyén
gioi (LGBT) dugc phap luat quoc te bao vé trudc
hét voi tu cach ho Ia con ngu’m Diéu nay thé hién
v H1en chuong Lién Hiép quoc nam 1945 Tuyen
bd mot lan nita sy tin tuong vao nhung quyén co
ban, nhan pham va gia tri cua con nguoi . Dic biét,
Hién phap nam 2013 khang dinh: “O nudc Cong
hoa xa hoi chu nghia Viét Nam, cidc quyén con
nguoi, quyen cong dan vé chinh tri, dan sy, kinh te,
van hoa, xa hdi dugc cong nhan, ton trong, bao vé,
bao dam theo Hién phap va phdp luat”. Diéu 16 quy
dinh “Moi nguoi déu binh dang trudc phap luat.
Khong ai bi phan biét doi xir trong doi song chinh
tri, dan sy, kinh t€, van hoa, xa h¢i”... Hién nay,
LGBT ¢ Viét Nam c¢ so lugng khong nho trong
xa hoi. Nhitng ndm gan day, Viét Nam da chlmg
klen su tién bo dang ké trong viéc thic day quyen
tlep can cong 1y cho cong ddng LGBT. Mic du, van
con mot so thach thirc va han ché ton dong nhu’ng
nhung no lyc va nhan thirc vé quyén cua LGBT da
c¢6 nhimg budc tién tich cuc.

2. Téng quan nghién ctru

Lién quan dén noi dung nay da c6 nhiéu nha
khoa hoc quan tdm nghién ciru, trong do tiéu bicu
la mot s6 nghién ctru nhu: Dao Tri Uc, Vii Cong
Giao (2018) Cong Iy va quyén tiép cdn cong Ily:
Mot so van, de ly lugn, thuc tien; Vi Cong Giao
(2009) “Tiép cdn cong ly va cdac nguyén ly cua nha
nuwoc phap quyén”, tr.188- 194; Dinh Hong Hanh,
Tran Khac Tung, “La nguoi, dong tinh, song tinh va
chuyén gi¢i LGBT & Chdu A: Bdo cdo quoc gia Viét
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Nam”; Pham Quynh Phuong (2014), “Ngmn dong
tinh song tinh va chuyén gioi ¢ Viét Nam”; ; Truong
Hoéng Quang (2016), “Phap ludt quoc 1 vé quyén
cua nguoi dong tinh, song tinh va chuyén gioi”;
Duong Duorng (2017), “Quyén cua ngm}i LGBT
trong cdac B¢ ludt Lao dong trén thé glm Tru'orng
Hong Quang (2012), “Co so Iy ludgn cua nguoi dong
tinh”; Truong Hong Quang (2019), “Quyen cua
nguwoi dong tinh, song tinh, chuyén glm va lién gioi
theo phap ludt Viét Nam hién nay”; Gudmundur
Alfredssom & A51b_]0rn Eide (2010) Tuyen ngon
Quéc té nhin quyén, 1948 Muc tiéu chung cia nhdin
loai; Truong Ho Hai, bang Viét Dat (2020), “Nang
cao nang luc tzep can cong ly cua ngn nhan nir bi
xdm hai tinh dyc o Viét Nam”. .. Nhin chung, nhimg
nghlen cuu trén da phan tich kha day du veé quyén
tiép can cong ly cua cong ddng LGBT, day la tai
li¢u co gia tri dé tac gia ke thira, hoan thién ndi dung
nghién clru nay._

3. Phwong phap nghién ctru

Bai viét sir dung mot s6 phuwong phap nghién
ctru nhu: Phuong phap thu thap tai liéu thtr cap,
phuong phép tong hop, phan tich... dé tir do lam
1o van dé lién quan dén quyén tiép can cong Iy cua
cong dong LGBT ¢ Viét Nam hién nay.

4. Két qua nghién ciru

4.1. Khdi niém vé LGBT

Cong dong LGBT duoc hiéu 1a cong dong cua
nhfrng ngudi ma co xu huérng tinh duc hay ban dang
gi61 khac voi nhing nguoi ¢6 xu hudng tinh duc va

ban dang giéi binh thuong. G day LGBT la ngoai
viét tit cho Lesbian, Gay, Bisexual, Transgender
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thi con c6 nhiéu cym tir nhu LGBTQ, LGBTQI+,
LGBTQIA duogc thé hién cho sy mo rong cia nhi€u
xu huéng tinh duc hon. Cho t6i nay, thuat ngit nay
dugc sir dung vo cung rong rai ¢ nhiéu noi va nhicu
linh vuc dé chi chung tat cd nhitng nhom da dang
ve xu hudng tinh duc va ban dang gidi khac nhau.

Mot s6 khai niém lién quan dén cong dong LGBT:

Xu huéng tinh dyc (Sexual orlentatlon) Xu
hu’orng tinh duc 1a mot trong bon yéu to tao nén tinh
duc va dugc dinh nghia 1a sy hap dan c6 tinh bén
viing vé tinh cam hodc tinh duc hudng téi nhitng
nguoi khéc.

Béan dang gidi: hay con goi l1a nhan thic gioi
tinh (Gender identity) la tam ly cua mdt ngu:c‘ri tu
xac dinh ve gioi tinh cua than. Nhan thtre gidi tinh
khong nhit thiét dva trén glO’l tinh sinh hoc hoic
gi6i tinh dugc ngudi khac cam nhén va ciing khong
phai dya trén thién huc'yng tinh duc.

Khai niém Ve dong tinh luyén ai (Lesbian, gay):
Pong tinh luyén 4i hay con duge goi la dong tinh,
day la nhung thuét ngu mo ta nhung nguoi co tinh
cam voi ngu’ol cung giéi. Pong tinh luyen ai chi la
nhén thure cia cd nhan dya trén nhu'ng hap dan do.
C6 hai loai dong tinh luyen ai 1a “gay” (dong tinh
nam) va “lesbian” (dong tinh nir).

Khai niém vé song tinh luyén ai (Bisexual):
Song tinh luyén ai 1a mot xu hudng gidi tinh duc
bén canh di tinh, dong tinh. Mot nguoi song tinh c6
thé thay nguol nam hay ni déu cudn hat minh, trc
la ¢ tinh cam yéu duong v6i nam hay nir déu duorc

Khai niém vé chuyén gidi (Transgender):
Chuyén giéi 1a mét khai niém rong, dung dé chi
tat ca nhiing nguoi cé ban dang gidi, thé hién gidi
khong twong ung vé&i gidi tinh sinh hoc cua ho.
Nguoi chuyén gidi 1a nguoi c6 cdm nhan ring gisi
tinh mong mudn cuia minh khong trung voi gidi tinh
sinh hoc dang co.

Tom lai, trén co s& trén c¢6 thé chia thanh cac
nhom, theo xu huong tinh duc cua con nguoi duge
chia lam 3 loai chu yéu: dj tinh luyen ai, dong tinh
luyen ai va song tinh 1uyen ai; con theo ban dang
gi6i thi phan thanh: nguoi chuyen gidi va nguoi
khong chuyén gidi.

4.2. To ong quan vé quyen ttep cdn cong ly

4.2.1. Khdi niém quyén tiép cdn cong Iy

Quyen tlep can cong ly (Access to justice) co
nh1eu quan diém khac nhau dén tir cac nha Luat gia,
trlet hoc trén the giéi va hién nay pha1 ké dén 2
luong quan diém dang duoc danh gia va nghién ctru
nhiéu nhat theo nghia hep va theo nghia rong.

Theo nghia hep, tiép can cong ly duoc hiéu nhu
la quyén duoc xét xir cong bang, duoc ghi nhan va
nhan manh trong luat quoc te ve quyén con nguoi
Méi ngu’(n déu co quyén tiép can cac co ché vé tha
tuc va noi dung trong xa hoi nham dam bao de moi
cong dan ded ¢6 co hoi duoc tlep can, tim kiém su
khac phuyc, boi thuong tir hé thong tu phap khi céc
quyeén phap ly cua ho bi vi pham. Pay la cach tiép
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can tmyén thdng dbi voi quyén tiép can cong ly va
dugc nhiéu quoc gia ghi nhan trong Luat.

Theo nghia rong, tiép can cong ly khong chi gidi
han & quyén tiép can véi cic co quan tu phap hay
toa 4n ma ndi ham cua khai niém nay bao gom ca
viéce tiép can dén cdc trat ty chinh trj va viéc huéng
loi tir viée phat trién kinh té, xa hoi. Theo Chuong
trinh Phat trién Lién Hop Quoc (UNDP) dinh nghia:
Tiép cdn cong ly la kha nang tim kiém su den bi
hodc sw khdc phuc cho nhitng bat cong hay thiét hai
ma mot ca nhan hay mot nhom ca nhan, dac biét la
cho nhung nhom xa hoi de bi ton thuangphaz ganh
chiu co thé xdy ra trong tdt cd cac linh viee cua doi
song xd hoi thong qua viéc tiép cdn véi cac thiét
ché tu phdp chinh thong (co quan diéu tra truy to,
xét xit...) va khong chinh thong (cac luat tuc, cac co
ché hoa gidi, tro givup phdp ly...) trén co s tudn thu
theo cac chuan myc vé quyén con nguoi.

Qua do6 cho thiy, viéc nghién clru va phat trién
hé thong phap luat quoc gia theo cach ti€p can cong
1y theo nghla rong gitp dam bao rong hon, toan ven
hon dén 'v6i nhiing nguol dan no6i chung va cac dbi
tuong yéu thé trong xa hoi.

4.2.2. Quyén tiép cin cong Iy trong phdp ludt
quoc te va phap ludt Viét Nam

- Quyén tiép can cong 1y trong phap luat qudc té

Theo quan diém cua Lién Hop Qudc “tiép can
cong ly vura la quyén co ban cua con nguoi vira
la phuong tién d€ thyc hién cic quyén con ngu’ol
khac”. Co thé thay, Lién Hop Quoc coi tlep can
cong ly 1a mdt quyen co ban cua con nguoi, can
dugc bao vé va ddm bdo thyc hién thong qua cac co
ché khac nhau.

Quyén tiép can cong 1y, du hiéu theo quan diém
truyén thong hay hién dai, déu c6 chung co s¢ phap
ly do6 1a quyén dugc xét xir cong bang biéu nay da
duogc ghi nhan & mot trong nhig van kién quoc té
quan trong nhit vé quyen con nguorl tai Dieu 10
trong Tuyén ngon quoc té vé quyen con ngudi da dé
cap den quyén dugc xét xur cong bang. Trong Cong
udc vé cac quyén dan sy, chinh tri (duoc thong qua
nam 1966 va co hiéu lyc thi hanh ndm 1976), quyen
duoc xét xtr cong bang ciing di dugc nhic dén va cu
thé hoa tai Diéu 14

Ngoa1 ra, quyén dugc xét xur cong bang cling
dugc vién dan lai trong nhiéu van kién quoc té khac
nhu: ‘Dleu 6 Cong udc nhan quyén chau Au; Piém
a biéu 5 Cong udc quoc té vé x6a bo moi hinh thurc
phan biét chung toc nam 1965; Khoan 2 Dleu 15,
Cong udc vé x6a bo moi hinh thirc phén biét db6i xir
chong lai phy nir ndm 1979; Khodn 1 Diéu 18 Cong
wée qudc té vé bao vé quyén cua tit ca nhitng ngudi
lao dong di tra va cac thanh vién gia dinh ho;...

- Quyén tiép can cong 1y trong phap luat Viét Nam

Khai ni¢m “tiép can cong ly” da dugc dé cap dén
trong Chién lugc cai cach tu phap dén ndm 2020
(ban hanh theo Nghi quyét cua Bo Chinh tri Ban
Chap hanh Trung uong Pang s6 49-NQ/TW ngay
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02/6/2005 vé& Chién lugc cai cach tu phap dén nam
2020). Theo do, cong ly va bao vé cong 1y dugc xac
dinh 1a mét trong nhitng muc ti€u co ban cia cai
cach tu phap ¢ Viét Nam.

Khai niém “quyén tiép can cong ly” khong dugc
ghi nhéan tryc ti€p trong Hién phap va céac quy dinh
phap luat cua Viét Nam. Tuy nhién, myc tiéu vé bao
vé cong 1y da dwoc dé cap tai Hién phéap 2013 coi
bio vé cong ly 1a mot nhiém vu cta toa an. Hién
phap 2013 khang dinh: “Toa 4n nhan dan cé nhiém
vu bao vé cong 1y, bdo vé quyén con nguoi, quyén
cong dan, bao vé ché do x4 hoi chu nghia, bao vé
loi ich cua Nha nuée, quyén va loi ich hop phéap cua
t6 chirc, ¢4 nhan”. Ngoai ra Hlen phéap 2013 da ghi
nhédn cic ndi dung cua quyén tiép can cong ly, bao
gom binh dang trudc phap luat (Dieu 16); quyen
duoc xét xir cong bang, cong khai, nhanh chong boi
toa an (Diéu 31). HE thong van ban phap luét cta
Viét Nam co nhung dao luat chuyén biét véi céc
diéu khoan cy thé vé& hd tro Khoa hoc xa hoi Viét
Nam, hd trg cdc nhém dbi twong dé bi ton thuong
tiép can cong Iy (nhu Luat Phong chéng bao luc gia
dinh 2007, Luat Vé nguoi khuyet tat 2010, Luat Tré
em 2016), hay phap luét vé trg giap phép Iy (nhu
Luat trg giap phap 1y 2017).

Mic du, Viét Nam con thiéu cac quy dinh truc
tlep ve quyen tlep can cong ly va viéc bao dam
quyeén tiep can cong ly trén thuc té con nhlou tro
ngai nhung ve€ co ban ndi ham cia quyén tiép can
cong ly 6 Viét Nam kha tuong thich voi su phat
trién cua hé thong phép luat va thyc tién phap Iy
qudc té hién nay.

4.2.3. Ddc diém cia quyén tiép can cong Iy

- V& dbi tuong ma quyén tiép can cong ly huéng
to1: Quan diém hién dai vé quyén tiep can cong ly
co trong tdm hudng t6i cdc nhém nguoi yéu the
trong x4 hdi nhu ngudi nghéo, nguoi dan toc thicu
s0 (DTTS), nguoi khuyét tat, nguoi mac bénh hiém
nghéo, nguoi pham tdi (tu nhan), nguoi khong quoc
tich, nguoi ti nan, nguoi chuyén gioi,. ..

- Vé pham vi tac d6ng Quan diém hién dai thura
nhén sy tham gia cua nhiéu thiét ché, bao gom ca
cac thiét ché tu phap khong chinh thirc va cic hé
thong co quan, gidm sat nhu quoc hoi, hoi dong
nhén dén, cac to chirc xa hoi nhu Mit tran Té quéc,
Cong doan... Mdi co quan trén c6 che nang, nhiém
vu khéc nhau, do d6 cling dam nhan nhiing vai tro
khac nhau trong viéc bao dam thyc hién quyén tiép
céan cong ly.

- Noi ham cua quyén tiép can cong ly: tiép can
v6i céc thiét che tu phap chinh thong (co quan dicu
tra truy t0, xét xur...) va khong chinh thong (céac luat
tuc, cac co ché hoa giai, trg giﬁp, tu van phap ly...)

4.3. Thuc trang quyen ttep cdn cong ly ciia
cong dong LGBT ¢ mot so quoc gia trén the gioi

4.3.1. Thuc trang quyén tiép cdn cong Iy cia
cong dong LGBT ¢ Hoa Ky

Luat gia dinh & My 1a luét tiéu bang va chua c6
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luat dong nhat cho toan quoc Tuy nhién, tir ndm
2015, tat ca cac t1eu bang da cong nhan viéc két hon
glu’a nhung cap dong gidi theo quyet dinh cia Toa
an Toi cao. Trong cong tac xét xur, tuy da co nh1§:u su
thay doi va cai thién, nhung van con cc van de lién
quan dén phan biét doi xtr tai noi lam vi¢c va gido
duc hay vé quyén hon nhan va bao v¢ quyén cua
nguoi LGBT trong gia dinh. Céc van dé trong cong
tac tu van phap luat cho nguoi LGBT bao gom: kho
khin trong viéc tiép can cac dich vy tu van phéap
luat, dao tao chua day du vé cac van dé lién quan
dén nguoi LGBT, can c6 sy dau tu dé tang cuong
trinh d9 cua ludt su va nhan vién phép ly, cung cap
cac dich vu phap ly mién phi hodc gia ré va ap dung
cac cong nghé méi dé nang cao chat lugng dich vu
tu van phép luét cho cong dong LGBT.

4.3.2. Thuc trang quyén tiép cdn cong Iy cia
cong dong LGBT o Cong hoa Phap

Phap la quoc gla c6 Tuyén ngoén nhan quyen vé
dan quyen tir rat sém, nhung dé hon nhan dong gioi
dugc cong nhan thi Phap da phai trai qua rat nhiéu
cudc dau tranh. Hién nay, mdc du vi¢c dam bao
quyeén loi cua ngudi LGBT trong hé thong tu phap
dang duogc quan tam va thyc hién. Tuy nhién, van
con nhiéu thach thirc trong cong tac tu van phap luat
cho cong dong LGBT tai Phép, bao gom thiéu nhan
vién phap ly duoc dao tao vé van d& LGBT, kho
khan trong viéc tim klem thong tin phap ly, thach
thirc vé dia ly va cong dong, kha nang chi tra. Cac
t6 chirc ‘vanhom van dong LGBT tai Phap van da va
dang tiép tuc thuc day cho viéc dao tao va glao duc
cac nhan vién tu phap vé van dé da dang glO’l tinh
va tinh duc dong thoi dua ra céc yéu cau de cai thién
quyén loi cua nguoi LGBT trong hé thong tu phap.

4.3.3. Thuc trang quyén tiép cdn cong Iy cia
cong dong LGBT o Nhdt Bdn

Nhat Ban la mot quoc gia cd nén vin hoa A
Dong tuong dbi bao thu va cho den thoi dlem hién
tai thi van chua khong cong nhan két hon dong gioi
& cap quoc gia, tuy nhién, chinh pht mot vai dia
phuong da thyc hién mot so6 budc di dé xac dinh moi
quan hé dong gidi cua ho du diéu nay khong cung
cap cho ho cac quyén giong nhu cac cap vo chong.
Tuy nhién, con nhiéu thach thirc trong viéc dam bao
quyen tiép can cong ly cho cong dong LGBT, trong
do6 cong tac xét xur va tu van phéap luat cho nguoi
LGBT dang duoc cai thién nhung van con nhiéu
bat cong Viéc cung cap dlCh vu tu van phap luat
cho nguorl LGBT van gap nhiéu thach thice va nh1eu
nguoi LGBT khong tin tuong hodc khong muodn trai
qua céc thu tuc phap 1}'1 kho khan va phfrc tap, do d6
khong thé sur dung cac dich vu tu van phap luat ¢
san. Chinh phu va cac t6 chirc van dang tiép tuc no
lyc dé dam bao ngudi LGBT s¢ duoc dbi xir cong
bang va dugc dam bao céc quyén lgi hop phap.

4.4. Thuc trang quyén ttep cdn cong ly ciia cong
dong LGBT ¢ Viét Nam va bai hoc kinh nghtem

4.4.1. Thuc trang thuc thi Vvé quyén tiép cdn
cong Iy cua cong dong LGBT o Viét Nam
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- Cong tac tu phap

Du tiép can cong 1y dugc hiéu theo nghia hep
hay rong thi toa 4n 1a mot trong nhiing co quan
dong vai tro quan trong trong viéc dam bao quyén
tiép can cong 1y cho nhan dan. Nhan thiy vai tro
quan trong do, B6 Chinh tri da ban hanh Ngh1 quyét
s0 08- NQ/TW “V& mot s6 nhiém vu cong tac tu
phép trong thoi gian toi”. Ngh1 quyét dé cap vé
nhitng van dé trong viéc cai cach tu phap, trong do
bao gom nhitng quan di€ém chi dao, chu treong va
cac giai phap cu thé doi vdi cac £0 quan tu phap.
Cﬁng tiép theo d6 tai Nghi quyét s6 49-NQ-TW,
ngay 02/06/2005 Ban Chap hanh Trung uong Dang
da ban hanh Nghi quyét cia B§ Chinh tri vé chién
lugc cai cach tu phap dén nam 2020 véi myc dich:
“Xay dung nén tu phép trong sach, viing manh, dan
chu, nghiém minh, bdo vé cong ly, timg budc hi¢n
dai, phuc vu nhan dan, phung su T6 quoc Viét Nam
xa h01 chu nghla hoat dong tu phap ma trong tam la
hoat dong xét xtr dugc tién hanh c6 hidu qua va hi¢u
luc cao”. Qua do, chu’ng minh cho su quyet tam
trong cong tac tu phap ma dac biét 1a cong tac xét
XU cla toa an, day hoat dong trong tam dugc quan
tam, tao diéu kién thudn loi hon dé t6 chirc thyc
hién tdt cac chirc nang, nhiém vu duoc giao. Piéu
nay da duoc thyc hién voi nhu’ng déi méi trong toan
hé thong tu phap va dén nay da dat dugc nhu’ng két
qua tich cuc viéc tdng cudng quyén tlep can cong ly
cua nguoi dan trong do cong dong LGBT.

Chat luong doi ngii cac tham phin dang ngay
cang dugc nang cao, Day 1a yéu t6 chu quan dan
dén nhung phéan quyet cua toa, nhan danh nha nuéc
ra quyet dinh d6i véi cac vu viéce, truc tiép tac dong
dén quyén tiép can cong ly. Ho ganh trén vai trong
trach nghé ngh1ep rat vinh quang, nhung yéu cau vé
trach nhiém ciing rat cao. Vi viéc chii trong 1am tot
hoat dong tranh tung, nén chat luong giai quyet xét
XU C4c vu 4n tiép tuc duoc nang lén, ty 1¢ cdc ban an
quyet d1nh bi huy, stra do 18i chu quan dugc han ché
& muc thap (dudi 1,5%), dap ing dugc yéu cau ma
Nghi quyéet Quoc hoi deé ra.

. Bén canh do, trong cong tac tu phap con nhiing
diém bat cdp lam anh hudng tryc tiep quyén ticp
can cong 1}'/ doi voi cong dong LGBT nhu sau:

Thir nhdt, sy chénh léch 1én vé sb luong vu an
glu’a cac toa an. Theo luat T6 chuc toa an thi toa
an dugc chia thanh 2 cap xét xir 1a cép so tham va
phtic tham, duoc chia theo cac don vi hanh chinh
tuong Ung 1a cap huyén va cap tinh (doi voi Toa an
quan doi la Toa an khu vic va Toa 4n Quén khu)
thé nhung so6 vu 4n dugc xur Iy & cac dia phuong
la khac nhau, c6 dia phuong_thi qud nhiéu nhung
cling co dia phuong kh4 it dan téi viée bi ap luc,
don nén ¢ cac dia phuong c6 s an qua nhicu nhat
la cac thanh pho 16n, & nhitng noi toa 4n bi qua tai
thi quyén tiép can cong ly cua nguoi dan noi chung
va voi nhitng ngudi trong cong dong LGBT noi
riéng khong dugc dam bao chat 1uong Nhu nidm
2021, TAND hai cap TP. Ha Noi da giai quyét duoc
27513 vu viée céc loai cling trong khoang thoi gian
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d6 TAND hai cap tinh Yén Bai thy ly tong sb 3.363
vu, viéc cac loai ¢6 thé thay sy chénh léch rat 16n
gitra cac dia phuong.

Thir hai, viéc dam bao tinh khach quan vo tur con
nhiéu han ché dan dén viéc céc quyén loi chinh dang
cua nhan dan bj anh huong va nhat quyén tiép cén
cong ly cua nhan dan bj tac dong tiéu cuc rat lon.

- Hoat d6ng tu vén va trg giup phap ly

Tu van phép luat (hay tu van phép ly) hién nay
la mot trong nhitng dich vy phat trién ¢ Viét Nam
xuat hién ¢ moi mdt trong doi song va dicu do yéu
cau nhitng nguoi tu van phap luat khong chi can
kién thtrc tot vé phap luat va kinh nghiém ma con
can nhiing cé nhitng k¥ nang bo trg khac dé gitip do
khach hang.

béy 1a mé hinh dugc danh gid 1a hiéu qua va
moi doi tuong trong xa hoi co thé tiép can duoc.
Hoat dong nay dugc chu trong hon nita khi ma
ngay 10/5/2011, Thu tuéng Chinh phu da ban hanh
Quyét dinh s6 678/QD -TTg phe duyét Chlen lugc
phat trién tro giup phép ly & Viét Nam dén nam
2020, dinh huong dén nam 2030, theo d6 “Pinh
hu’orng phat trién dén nam 2030: mo rong thém dién
nguorl duoc tro_giup phép ly, chu ¥ cac dbi tuong
yéu thé hodc dé bi ton thuorng trong xa hoi, nguoi
Viét Nam & nudc, ngoal cac doi tuong duorc quy
dinh trong cac didu wéc quoc t& ma Viét Nam [a
thanh vién...”. Hién nay, hoat dong nay g da dat duoc
nhu’ng thanh tyu, qua do dam béao quyen tiép can
cong ly cua cac d01 tuong 1a cong dong LGBT, khl
xuat hién cic van de can giai quyét thi cong dong
LGBT c6 thé tim dén hoat dong tu van phap luat
den tir cac luat su, cac chuyen gia.. de g1a1 quyet
vén dé tr do quyén tiép can cong 1y d6i voi nhom
cong ddng nay da duoc dap ung qua cac hoat dong
tu van phap luat.

Dbi vai cac dich vu tu van va trg giup phap ly
thi nguoi thuoe LGBT déu c6 thé 1a dbi tuong dugc
hd tro. Tuy nhién, kha nang tiép can va sir dung dich
vy do cua cong dong LGBT dang vudng phéi nhiing
khé khin nhat dinh:

Thir nht, ,S(”') luong cac trung tam trg gitip phap
1y con han ché chua dap ung dugc du ¢ cac dia ban,
mai chi c6 63 trung tdm trg gitip phap Iy nha nude
trye thudce s¢ Tu phap duoc thanh 1ap & cac tinh,
thanh pho truc thude trung wong, 151 chi nhanh cua
trung tam TGPL dat tai cic huyen hodc lién huyen
dan dén tinh trang kho tiép can dén hoat dong nay
nhat la nhung diabanrong, & nhung vung kho khan,
kho tiép can thi cong dong LGBT ¢ nhung khu vuc
nay bi han che khi ho mu6n dugc trg glup phap ly,
anh huong dén quyén tlep can cong Iy cta ho dan
t6i cac quyén khac ctia cong dong nay bi anh huong
khi khong dugc tiép can va xu 1y kip thoi.

Thit hai, bat cap tiép theo 1a nhimng bat cap vé
Luat tro gitp phap 1y 2017 hién hanh, theo diéu 7
quy dinh cong dong LGBT chua phai 1a doi tugng
dugc phap luat quy dinh trong viéc “ngudi dugce trg
giup phap ly”” ¢ day chung t6i nhan thay rang LGBT
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dang ra can dugc hudong quy ché duoc tu Van phap
ludt tuy nhién chi dirng & mirc nay chua nhat thiét
phai 1a tu van mién phi cho nhom ddi tuong nay.

4.4.2. Be xudt hoan thién phap lugt Viét Nam vé
quyén tiép cn cong Iy cua cong dong LGBT dya
theo kinh nghzem ciia mot s6 quoc gia trén thé giGi

4.42.1. Kién nghi nang cao hi¢u qua trong cong
tdc xét xu cua Toa an doi voi nguoi thude cong
déng LGBT

Mot la, ddm bao tinh minh bach va cong khai
trong toa an.

Hai la, ting cudng giam sat va kiém tra ndi bo.

Ba la, dao tao céc can bo Toa an ma ¢ day la cac
tham phan trong vé cac van dé lién quan dén cong
déng LGBT.

Bon la, hoan thién hé thong phap luat dam bao
quyén tiép can cong ly cuia cong dong LGBT

4422, Klen ngh1 nang cao cong tac tur van va trg
giap phap ly d01 v6i1 nguoi thude cong doéng LGBT

Pbi V6i van dé nay, chung ta can ¢6 nhu’ng giai
phap thiét thyc dé gitp cho nguoi LGBT c6 thé
tiep can voi dich vu tu van phap ludt nhiéu hon,
nhan thirc t6t hon cac quyen ctua minh. Vi dy nhu
dya trén kinh nghiém cua Nhat Ban - mdt quoc gia
cling chua hop phap ho6a hon nhan ddng gidi, cac co
quan nha nudc co thé khuyén khich, bao tro va phdi
hop véi nhimg t6 chic chuyen cung cap dich vu
phap luat cho nguoi thude cong dong LGBT twong
tu nhu Nijiiro Diversity va Nijiiro Hotline qua do
tuyén truyén phdap luét, dua phap luat dén véi nguoi
LGBT, khao sat nhu cau tim hicu phdp luat cta
nguoi LGBT. Diéu nay s¢ hi¢u qua hon céc chuong
trinh tuyén truyén th(")ng thuong vi ban than nguo’i
LGBT von ngai cong khai ban than voi xa hoi va
thuong chi tin tuong cac nhém, tb chic hoat dong
lién quan dén cong dong LGBT. Qua do6 cang cho
thay dbi voi mdi dbi tuong déc thu khac nhau thi
nén co6 hinh thirc tuyén truyén, phd bién khac nhau.

Déi voi hoat dong tro gitp phap ly cho nguoi
thudc cong dong LGBT, chiing ta nén ap dung
nhung ché do tro gitp phap 1y mién phi hodc véi
g1a uu dai. Dac biét 1a nhitng nguoi LGBT thudc
cac nhom yéu thé can wu tién khac nhu nguol g1a
tré em khong noi nuong twa, nguoi DTTS, ngudi c6
hoan canh khoé khan,.. Rleng doi v&i vén de bao luc
g1a dinh, nén mo rong pham vi dbi twong dbi voi tat
cd nguoi LGBT bi bao luc gia dinh chir khong chi
riéng doi tuong phu nir nhu quy dinh hién nay.

Qua thure tlen tai mot so nudc nhu Phap va Hoa
Ky c6 thé thay mot van dé quan trong do6 1a kho
khan trong viéc tim kiém, tra ctru thong tin phap ly
d01 v6i nhitng nguoi thuoc cong dong LGBT. Van
deé nay tai Phap xuat phat tur viéc cdc van ban lién
quan ¢ dén quyén cua cong ddng LGBT khong duoc
hé thong tai mot van ban phap ly hoan chinh ma
nam rai rac khién cho rit kho tra ciru. Vi vay, de
tranh tinh trang nay ching ta dau tién can phai c¢6
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ging hé thdng phap luat mot cach khoa hoc, tranh
tinh trang cac quy dinh nam rdi rdc. Hodc ching ta
c6 thé hoc hoi kinh nghiém tir Hoa Kj/ khi ho ép

dung cong ngh¢ tién ich cho phép nguoi LGBT tim
kiém cac dich vu tu van phap luat thong qua mang
Internet va cac tmg dung di dong. Tuy nhién, day
cling dong thoi giy ra cac thach thic vé an ninh
thong tin va chat lugng cta dich vu dugc cung cap.

5. Théio luén

Tiép can cong 1y (Access to Justice) la quyén
ma moi nguoi dan duoc phep yéu cau nha nude sir
dung moi bién phap dé bao dam quyen va loi ich
hop phép cta minh khi xay ra tranh chap hoic bi
xam hai vé cac quyén loi cua minh. Vi vay, Nha
nudc cung can phat huy hoat dong trg gitp phap ly
cla cac to chuc xa hoi dan sy. Phdi ddm bdo tinh
than thién, dé tiép can, da dang hoa cac hinh thurc,
cach thirc cung cap dich vu trg gitp phap ly: tro
gitp Ivu dong, duong day dién thoai, dien dan, hoat
d6ng cta cong tac vién. Can quan tdm hon nita dén
viée xay dung nhung quy chuan trong cach thuc
tiép can dbi tuong va van dé tro glup phap ly Co
su két hop viéc thyc hién trg gitp phap ly va cong
tacqthu,c day xay dung, stra doi chinh sach, ciing nhu
pho bién, tuyén truyen phép luat voi cong dong, dac
biét 1a voi cac d6i tuong yeu thé trong xa hoi; xem
xét phéi hop, trao doi gitp 4o cac doan thé, cac to
chirc chinh tri, xa hoi, nghé nghiép ciing nhu céc t6
chtre, ca nhan c6 kha nang thyc hién tro giup phap
1y mot cach chuyén nghiép (vi du nhu luat su) tai co
8O cua cong dong LGBT.

6. Két lugn

Nhiing nam gan day, Viét Nam da chu’ng klen su
tién bo dang ké trong viéc thiic day quyen tlep can
Cong ly cho cong dong LGBT. Mic du, van con mot
s0 thach thirc va han che ton dong nhung nhung nd
luyc va nhén thic vé quyen cua LGBT da c6 nhiing
bude tién tich cuc. Cac to chirc xa hoi va chinh phu
da chu dong t6 chirc cic hoat dong gido duc, tuyén
truyén va nghién ctru dé tao ra su hiéu bict va su
dong cam voi nguoi LGBT. Diéu nay da gép phan
giam bot dinh kién va phan biét doi xir trong cong
dong, tao diéu kién thuan loi hon cho viéc tiép can
cong ly Ciing c6 nhiing budce tlen tich cuc trong
vi€c cai thién phap lut lién quan dén quyen tiép can
cong 1y cua nguoi LGBT tai Viét Nam mé ra co hoi
cho nguoi LGBT tiép can cac quyén loi hon nhan
va gia dinh nhu quyén thira k€, quyén nudi con,
quyén nhan than,... Ngoai ra, cac to chirc va luat su
nhan quyén da nd lyc huong dan va bao vé quyén
loi phéap 1y cua nguoi LGBT. Ho cung cap thong
tin va tu van vé quyén ty do tinh duc, quyén s¢ hitu
va quyén dugc doi xtr cong bang. Diéu nay da gilp
nguoi LGBT c6 kha ning ty vé va dau tranh cho
quyén cua minh trong hé thong c()ng 1}'1 Tuy vay,
qua nhing kinh nghiém thuc t€ tir cac quoc gla khac
trén thé gidi, co thé thiy chiing ta van con rat nhiéu
thach thire phai vuot qua dé quyén tiép can cong ly
cua nguoi LGBT dugc dam bao trén thuc té.

191



KINH NGHIEM THUC TIEN

Tai liéu tham khao

Alfredssom, G., & Eide, A. (2010). Tuyén ngon
Quoc té nhan quyén, 1948 Muc tiéu chung
cua nhdn logi (H. H. Trang, N. H. Yén, &
N. T. X. Son, dich). Nxb. Lao dong - X4 hdi.

Duong, D. (2017, 11/7). Quyén cua nguoi
LGBT trong cac B¢ luat Lao dong trén thé
gidi. Trang Thong tin dién t& Viét Nam Méi.

Giao, V. C. (2009). Tiép can cong ly va céc
nguyén ly cua nha nude phap quyén. Tap chi
Khoa hoc Dai hoc Quoc gia Ha Ngi, Ludt
hoc 25, tr.188-194.

Hai, T. H., & Dat, . V. (2020, 23/1). Nang cao
nang lyc tiép cén cong ly cuia nan nhan nit
bi xam hai tinh duc ¢ Viét Nam. Tgp chi Ly
luan Chinh tri dién tu.

Hoi dong Bao an Lién Hop Qubc. (2004). The
rule of law and transitional justice in conflict
and post conflict societies. Poan 7.

Lién Hop Qubc. (1945). Hién chwong Lién Hop
Quoc.

Phuong, P. Q. (2014). Nguoi dong tinh song tinh
va chuyén gioi o Viét Nam.

Quang, T. H. (2016, 1/12). Phép luat quéc té
vé quyen cua ngudi dong tinh, song tinh va
chuyén gioi. Tap chi Nghién cieu Lap phap
dién tir.

Quang, T. H. (2019). Quyén clia nguoi dong
tinh, song tinh, chuyén gioi va lién gioi theo
phap ludt Viét Nam hién nay. Luan an tién
si Vién Han 1am khoa hoc xa hoi Viét Nam.

Quang, T. H. (2012). Co so0 ly luan cta nguoi
dong tinh. Tap chi Nghién cuu Ldp phap,
24(232).

Qudc hoi nude Cong hoa xi hoi chu nghia Vit
Nam. (2006). Ludt Binh dang gidi 2006.

Quoc hoi nuéc Cong hoa xa hoi chu nghia Viét
Nam. (2013). Hiép phap nam 2013.
Qudc hdi nude Cong hoa xa hoi chu nghia Viét
Nam. (2014). Ludt Héon nhan va gia dinh 2014.
Uc, D. T, & Giao, V. C. (2018). Cong Iy va
quyén thp can cong Iy: Mot so van dé 1y ludn
, thuee tién. Ha Noi: Nxb. Hong Dic.

UN WOMEN. (2016, June). Guidance note
framework for measuring access to justice
including specific challenges facing women.

UNDP. (2004). No TitleAccess to Justice in
Vietnam, Survey from a people's perspective.

Uy hoi Chéau Au. (1950). Cong woe chau Au vé
Nhan quyén.

Vién Khoa hoc va gido duc moi truong Viét
Nam- IEES. (2021). Gép y Dy thdao B¢ ludt
Dan su (siea doi) vé nguoi chuyén gioi.

QUYEN TIEP CANCONG LY CUA CONG DONG
PONG TiNH, SONG TiNH VA CI-IUYEN GIGIO VIET NAM
VA SO SANH PHAP LUAT MOT s0 QUOC GIA TREN THE GIGI

Mai Thj Mai‘, Nguyén Quang Minh®
Nguyén Hoang Anh¢, Hoang Ngoc Ly*

Truong Pai hoc Luat Ha Noi
Email: *maimai3 1. hlu@gmail.com, "minhquangnguyen892@gmail.com,
chanhpanh202@gmail.com, ‘hoangngocly0312@gmail.com
Nhan bai: 06/8/2023; Phan bién: 21/8/2023; Tac gia stra: 24/8/2023 ; Duyét dang: 05/9/2023; Phat hanh: 30/9/2023
DOI: https://doi.org/10.54163/ncdt/223

Trong boi canh hién nay, quyen t1ep can cong 1y 1a mot quyén quan trong nhu’ng lai de bi han ché
trong cudc song Dbac biét, cong dong nguoi dong tinh, song tinh va chuyen glO’l gap nhiéu kho khan
trong viéc ti€p can cong ly do céc yeu t0 ddc biét cua ho trong xa hoi. Bai viét nay danh gia ly thuyet va
tinh hinh thuc té vé quyen tiép can cong ly ctia cong dong nguoi dong tinh, song tinh va chuyén glol dong
thoi dé xuat nhung giai phap thich hop dé nang cao chét lugng quyen tiép can cong ly cua nhém ngudi nay.
Muc ti€u 1a cai thién co ché tiép can cong 1y qua d6 dam bao quyén loi cta cong dong ngudi dong tinh,
song tinh va chuyen gidi duoc thyc hién mot cach tot hon.

Tir khéa: Tiép cin cong ly; Cong dong nguwoi dong tinh, song tinh va chuyén giéi; Tuw phdp; Viét Nam.
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